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I want to thank the sponsors of the Edward Youde Fellowship for inviting me, the City University of Hong Kong for hosting me, and Professor Michael Dowdle for organizing everything. I've enjoyed this visit to Hong Kong a great deal so far. This is the first time I have been here, but it feels very familiar. Maybe that's because my home town is New York City, another densely populated commercial metropolis on the eastern edge of a large continent, with lots of tall buildings strung along its waterfront, expensive real estate, crowded subways, and an airport on an adjoining island. There are some differences of course. New York has no mountains, we drive on the wrong side of the road, we have more troubled relations with the mainland, and the way we speak English sounds worse to people from England. But the similarities are sufficient to make Hong Kong a very comfortable and welcoming place for me.
Another similarity between Hong Kong and New York, or between China and the United States in general, is that you can't talk about the structure of the government for more than 45 seconds or so without hearing the term democracy. In both places, we speak of democratic processes and democratic institutions, we seek means of increasing democratization, we worry that we are straying from true democratic principles, we praise other nations for being democratic or condemn them for being undemocratic. But what exactly do we mean when we use this term?

It comes up in so many different contexts, and serves so many different purposes, that it often appears to be an empty shell that we can fill with any meaning that we choose, the only restriction being that it must refer to something good.

The term democracy comes from Ancient Greece and Rome, of course. They knew what they meant by it; they meant direct democracy, where the citizens of the state met in an assembly to make all the important decisions. Public officials had to serve for short periods of time and be chosen by lottery; if they were elected on the basis of merit, according to Aristotle, then the regime is an oligarchy, not a democracy. The classical writers were also clear that this was a very bad system of government. Plato, Aristotle, Thucydides, Xenophon, Plutarch, Polybius and Cicero all condemn democratic government as unstable, bellicose and venal; no major author of this era speaks in its defense.
Such widespread condemnation of democracy by the civilization that initiated the concept might seem daunting, but there is one consideration that provides us with some reassurance.  The concept of democracy, as used in Greece and Rome, is utterly foreign to modern society.  No nation or empire during the past one thousand years -- to take a convenient period of time -- has relied on a popular assembly to make decisions or has chosen its officials by lot. Whatever democracy means in the modern world, it means something other than that. Yet modern political theorists keep coming back to the classical idea, however inapplicable, and however widely rejected by its founders. If you look at literature about self-government, participatory democracy, pluralist democracy or deliberative democracy, you will find the classical idea of popular assemblies and subordinate officials right under the surface. Reliance on this concept of direct democracy makes much of this literature inapplicable to modern society.  The result is that democracy becomes an empty term, and therefore one that people can fill with whatever political system they desire.

I am in the process of writing a book, tentatively entitled Onward Past Arthur, that attempts to rethink basic political and legal concepts in light of the modern administrative state.  Democracy is one of the concepts I address. What I would invite you to do, during the next few minutes, is to engage in a sort of thought experiment with me, to put away our preconceptions and take a fresh look at the entire issue. What are our real values in this area?  How should a modern administrative government relate to its citizens? What are the institutions that are so desirable that we are prepared to pay them the great compliment of describing them as democratic.
We can begin with our values. For a thousand years, at least, people in the Western world have agreed that the proper purpose of government is to serve the interests of its citizens. I

think this is the Confucian idea as well, which would make it even older.  Throughout the world, people agree that they don't want rulers who pursue their own ideas and ignore the desires of the citizenry, who march their citizens into foreign adventures to satisfy their personal vendettas, or who make themselves rich at the citizens' expense. But serving the citizens' interests means a lot more than avoiding these abuses. We look to the modern administrative state to provide a wide range of essential services.  People have always expected government to maintain internal order and protect them from foreign enemies. Now we also look to government to feed us in times of need, educate our children, keep our workplaces safe, protect our health, maintain our environment, and do many other things as well. This requires a large governmental apparatus, with competent, highly specialized officials.

The first problem for any regime is how to select its officials. The problem is more severe in an administrative state because there are so many officials, and these officials are expected to perform such a wide variety of tasks.  Administrative governance solves part of this problem by following the principle that subordinate officials should be selected by their superiors on the basis of meritocractic criteria. But this principle can't work for the top officials, such as the chief executive or the legislators.  They have no superior and, being policy makers, the prevailing conceptions of merit can't be applied to them. There is no test that we can administer to determine whether a person possesses good political judgment or can obtain the citizenry’s confidence.

One very effective way to select these top officials is through elections. On a very practical level, elections offer a solution to the problem of succession. Heredity monarchy, the traditional solution, is much less effective. To begin with, the monarch must produce an heir, usually a male heir but in any case a child. This isn't always easy. Henry VIII's divorce and execution of various infertile wives is legendary, as well as being responsible for the creation of the Anglican Church. Louis XVI had the opposite problem; because of a physical infirmity, he was unable to impregnate his wife, Marie Antoinette. History has preserved, for our edification, the diplomatic dispatches of the Spanish ambassador to France, containing detailed descriptions of Louis' penis. These dispatches are entirely serious; the king's ability to perform in bed is crucial to the stability of a hereditary monarchy.  Moreover, even if the king produces an heir, there is no guarantee that this heir won't be an imbecile or a lunatic. Finally, many people are in fairly bad physical condition during the last years of their life, but a hereditary monarch must continue to rule during this period.
Dictatorships suffer from related problems. Instead of a principle of succession that sometimes succeeds and sometimes fails, they provide no principle at all. Every time the dictator dies, a power struggle ensues to determine the next dictator. Because the dictator always dies, sooner or later, this power struggle is projected back, in anticipation of it, and infects the functioning of the entire regime as the dictator's subordinates and rivals secretly position themselves to take over after the leader's demise. Having done so, it often occurs to them to hasten that demise, particularly as the dictator's health declines.
Orderly elections solve these problems of succession - not perfectly, but often very well. There will always be candidates available to stand for election. They can position themselves to succeed the elected rulers openly, very often by fulfilling their present functions in an effective manner. Thus, their efforts to replace the present rulers often contribute to the functioning of the regime, rather than disrupting it. Elected officials may not be Platonic guardians, but they will not be elected if they are imbeciles or lunatics, and they are unlikely to be elected if they suffer from the more serious defect of being lazy .If the elections are held after a term of years, or upon a vote of no confidence, they will generally occur before the rulers become incapacitated by old age.
Apart from these pragmatic advantages, elections possess a great virtue, in terms of our values, because they tend to make the rulers responsive to the interests of the voters. One must appeal to the voters in order to be elected, and one must perform in a manner that appeals to them if one wants to be re-elected. There are, of course, many constraints on the responsiveness of the rulers, and responsiveness is itself a complex notion. Nonetheless, elected leaders are more likely to be responsive to the voters than a hereditary monarch or a dictator is responsive to his subjects. If the voters represent a significant proportion of the populace, then elections create a government that achieves our value of serving the interests of the citizens.
On this basis, it makes sense to call a government that solves the problem of succession by means of a broad-based election a democracy. The term democracy, however, has also been attached to another type of government that does not possess the same advantages. This can be called a tutelary regime, that is, a regime that proclaims its commitment to its citizens, but does not rely on broad-based elections to solve the problem of succession because its leaders believe that the citizens are not ready to make a decision of that kind. Perhaps the citizens will be ready some day, in the leaders' view, but in the mean time the leaders must educate them. Tutelary regimes often rely on elections because the leaders claim to represent the interests of the citizens and aspire to the designation of democracy, but these elections are subjected to various constraints to make sure that the citizens are not actually selecting the top leadership.
Tutelary regimes are very common in recent history .The United States began as a tutelary regime because it interposed the electoral college between popular election and the choice of the chief executive; in practical terms, this mechanism is now almost defunct, but still was able to cause a great deal of trouble in the recent presidential election. In addition, U.S.  Senators from each state were elected by the state legislators, not by the citizens, and racial minorities and women were denied the right to vote. Britain and France were tutelary regimes throughout most of the nineteenth century because they restricted the franchise to a small number of allegedly more responsible citizens, about one percent of the adult population in France before 1830, and fewer than 15% in England before 1867. The People's Republic of China is a tutelary regime, despite its elected legislature. Hong Kong, as I understand it, is a tutelary regime as well.

The debate about whether tutelary regimes are or are not democracies is a pointless one, and one that cannot be resolved, given the multiple meanings of the term and the fact that no modern administrative state can possibly fit the original meaning democracy - that is, direct democracy with officials chosen by lot. The better question to ask is whether a tutelary regime, like a truly electoral regime, can solve the problem of succession and can achieve the virtue of making government responsive to its citizens. With respect to the problem of succession, the answer is that it depends on the specifics of the process. If an election, even with its restricted franchise, truly determines the top leadership, as in nineteenth century America or England., the answer is yes. If the top leadership is determined by other means, the answer is no. In either case, however, the government will not achieve the virtue of being responsive to the citizens. At best, it will be responsive to the minority who constitute the electorate; at worst, it will be no more responsive than a monarchy or a dictatorship.
The reason why tutelary regimes fail to establish a government that is responsive to the interests of the citizens is that the only way one can determine what the people want is by their revealed preferences, that is, their actual choices. There is simply no other test. An official who must be elected or reelected by the citizenry's actual choices will respond to their interests; an official who obtains his position by a different means will respond to the demands of that selection process, and not to the citizenry.

It is sometimes argued that people do not know their own interests, that they have a false consciousness. One obvious problem with this claim is that it requires the decision maker to know what the people's real interests are, and no one has ever come up with a truly convincing theory that can determine people's real interests. A deeper problem is that there is really no coherent concept of people's interests apart from their own choices. At least with respect to normal adults, once we discount their choices, there is really nothing left to the idea of their own interests, and thus nothing left to the notion of a government that serves those interests.
This theoretical point is confirmed by practical experience. When electoral regimes are instituted, they generally choose responsible officials, that is, officials who carry out policies that most educated elites would regard as responsible. To take one example, educated elites are often fearful that a broad-based electorate will choose leaders who will take money from the wealthy and transfer it to the average citizen, thereby destroying capital accumulation and undermining everyone's incentive to produce. This was one of Aristotle's main arguments against democracy, and the argument has been continually repeated during the intervening 2,500 years. In fact, this rarely happens; popular elections rarely result in radical redistribution or the destruction of the economy. The reasons are not difficult to discern. To begin with, people do know their own interests and the dangers of radical redistribution are generally obvious to them. Moreover, we must remember that a modern electoral regime is not the direct democracy of Ancient Greece.  The voters are not actually making decisions, they are choosing their political leaders. This creates an additional layer of decision making, adds expert opinion, and tends to control impetuous popular decisions that the citizens themselves would subsequently regret.
In short, popular elections are a valuable governmental mechanism. They solve the problem of succession very effectively and they make government responsive to the interests of the citizens. These advantages often lead us to attach the term democracy to this mechanism, to treat elections as the only important feature of democracy. We should not let ourselves be mislead by this terminology , however. Elections, by themselves, may solve the problem of succession and contribute to responsive government, but that is all that they do. They do not produce self-government, participatory democracy, or deliberative democracy. They are simply mechanism of governance. Moreover - and this is particularly important - they do not resolve the entire problem of creating a responsive government. Among their well-known defects are that they can only be held intermittently, once every two years being a general limit. Only a small number of officials can be selected in any given election; people simply will not, or cannot, inform themselves about a larger number, and so cannot make a real choice for more than a few positions. Special interest groups often dominate the electoral process, if not directly then by providing the funds needed for the campaign. Incumbents often possess an insurmountable advantage.
The most serious limitation of elections, however, arises from the structure of a modern administrative state. An administrative state, as mentioned earlier, requires a large number of highly trained officials selected according to meritocractic criteria. In theory, these officials are supposed to be controlled by their elected superiors; in practice, such control is only intermittent, and a vast number of decisions, large and small, are made by appointed administrative officials.  If elections are our only means of making government responsive to the citizens' interests, many of these administrative decisions, being beyond the control of elected officials, will not possess the central virtue of responsiveness. The other defects in the electoral process suggest that even when decisions are controlled by elected officials, those decisions may not be responsive. When these two limitations are combined, they suggest that elections, however will they solve the problem of succession, are severely defective in establishing a government that serves the interests of its citizens. 

Fortunately, elections are not the only mechanism that makes government responsive. In a modern state there are a variety of other mechanisms as well. Theses are not generally associated with the concept of democracy, but that only demonstrates why our inherited ideas about democracy or so unreliable, and why it is useful to engage in the thought experiment of setting aside these ideas and taking a fresh look at the relationship between citizens and government.
A modern administrative state can be structured to provide citizens with many opportunities to interact directly with the administrative agents who comprise the greater part of the governmental apparatus. For example, administrative agents can be required to consult with citizens before they promulgate a general rule that affects the citizens directly, or even indirectly.  The character of this consultation can vary greatly, depending on the level of interaction that is desired, the prevailing traditions of government, and the cultural resources of the citizenry.  In the United States, for example, we rely on a process called notice and comment rulemaking to increase the responsiveness of agencies regarding their administrative regulations. The agency must publish either an announcement that it plans to make a regulation or a draft of the proposed regulation in the Federal Register, a government publication. Individuals or groups then have an opportunity to comment on the proposal for a period of time. When that time is over, the agency can proceed to promulgate its final rule, with an explanation of the reasons for its decision. The courts can then be asked to review the agency's final rule to determine whether the agency followed the required procedures. Sometimes Congress adds additional requirements to specific statutes. For example, it has required agencies to hold oral hearings or to explain why they are following or rejecting comments from the public. In addition, agencies are authorized to develop the proposed ruled by negotiation, which means that the agency assembles a group of people representing various interests and asks them to agree upon the proposed rule, which is then subject to the ordinary notice and comment procedure.
This rulemaking procedure deserves to be counted as an aspect of democracy, just like elections. Like elections, it is designed to make the government responsive to its citizens.  Instead of simply enacting regulations that it thinks will be in the citizens' interests, the agency must inform itself about what the citizens want. The agency does not surrender its administrative expertise in this system, since it still designs the proposed rule and promulgates the final one.  But that expertise is guided or tempered by a direct interaction with the citizenry.  In negotiated rulemaking, the agency does abandon much of its expert function but, of course, it is the agency that decides whether to employ this approach in the first place.
Notice and comment rulemaking has serious limitations of course. To begin with, the device depends on the existence of a civil society where organizations exist and possess the necessary resources to study the proposed regulations and write persuasive comments. Even when this situation does prevail, as in the U S., comments may come primarily from special interest groups, since these groups are the ones with an economic incentive to participate.  If individuals or public interest groups offer comments, moreover, the agency may ignore them.  Problems of this sort detract from the responsiveness to citizens that notice and comment rulemaking is trying to achieve.

These problems sound familiar, of course, since they are quite similar to the problems with elections.  All governmental mechanisms have limits, and notice and comment rulemaking

is no exception. This does not mean that notice and comment rulemaking does not count as a mechanism for achieving governmental responsiveness, and thus as a component of democracy.  It does count, just as elections do. What we need to do, in both cases, is to recognize the limitations of these mechanisms and seek improvements that increase their responsiveness. With respect to elections, campaign finance reform, including the provision of public funds to major candidates, is an effort to improve the process. Negotiated rulemaking is an effort to improve notice and comment rulemaking by bringing representatives of both economic interest and public interest groups to the negotiating table, where they can present their views on more equal terms.  Greater equalization could be achieved by providing government funding for public interest groups to participate in these negotiated rulemaking procedures. Such funding could be provided in the ordinary notice and comment proceedings as well. In situations where groups of this type have not been generated by civil society , government funding might play an even larger role.  Oral hearings might be another device that would counteract the dominance of special interest groups, since it may be easier for ordinary people to speak at a hearing than to prepare a written comment.
There is a wide range of interactions between the populace and government that are less formal than notice and comment rulemaking, but that also contribute to the responsiveness of government. Some of these interactions are legally created, others are legally controlled, and others are largely informal. Notice and comment rulemaking, for example, is established as a matter of American law by the Administrative Procedure Act, a 1946 statute. Subsequent amendments include the Freedom of Information Act, giving citizens access to agency files, and the Government in the Sunshine Act, giving them access to agency meetings. Both can be regarded as interactions in their own right because mere observation is a means of enforcing responsiveness. In addition, they provide citizens with the information necessary to render other interactions more effective.
In the sphere of economic regulation, the agency is in direct and continuous contact with the regulated industry; it interprets existing rules, enforces those rules, investigates potential infractions, demands information about general industry conditions, supplies information about legal compliance or technical requirements, provides employees to the industry and draws its own employees from that source, opposes the industry's legislative initiatives or joins it in those initiatives. During this process, the agency and the firms it regulates are constantly interacting; these interactions consist of information, suggestions, complaints, appeals to the agency' s administrative or elected superiors, promises to comply, and threats to sue.  

Nor are these the only interactions between the agency receives and non-governmental organizations. In situations where the regulated parties opposed the initial statue -- and this is not always the case, by any means - there will be other groups that favored the enactment; if there were no such groups, there probably would have been no statute. These groups, moreover, are often connected with, or generated by, broad-based social movements. The result is that a regulatory agency will receive strong signals from civil society as well as from the economic system represented by the regulated firms. Moreover, as Robert Katzmann and Shep Melnick have discussed in detailed case studies, both industry and public interest groups regularly engage in litigation as well as lobbying, and thereby interact with agencies by invoking judicial supervision of the agencies in support of their position.
A variety of other mechanisms are also possible at the administrative level. To cite just one example, citizens could be given the opportunity to initiate agency rulemaking as well as commenting on it. Proposals to initiate rulemaking would need to be screened, preferably by a neutral body, but the idea is worth considering. All these modes of interaction serve as means of making government responsive to its citizens. They are not the same as elections, but they provide a substitute when the electoral process has reached its natural limits. The tendency to ignore this continuity and under-emphasize the value of administrative interaction is another distortion that results from our inherited, and essentially outdated, concept of democracy.
The cultivation of democracy, as that term can be applied to a modern administrative state, means the development of mechanisms that make government responsive to the interests of its citizens. Elections, that is, solving the problem of succession by a broad-based vote at relatively frequent intervals, are one such mechanism. Citizen interaction with the administrative apparatus is another. Neither of these mechanisms is sufficient, by itself, to create a responsive government. Both are necessary. We cannot dispense with elections; no matter how much interaction occurs at the administrative level, the lack of elections at the policy level creates an unresponsive government. But we cannot dispense with administrative interaction either, because elected policy makers cannot control the vast number of officials that exist in an administrative state. A government with a few elected officials at the top, but a totally self-contained bureaucracy below, will not be fully responsive to its citizens, just as a government with an open bureaucracy, but unelected officials at the top, will not be fully responsive.
While both types of mechanisms are necessary, they can be developed separately and incrementally. That is, after all, the way they developed in Western Europe and the United

States. In England, the franchise was gradually expanded over a period of 600 years. France had a revolution, but it was left with a very limited franchise that expanded by stages over the course of the nineteenth century. The United States only enfranchised women, Native Americans, African Americans and Asian Americans in the twentieth century. Similarly, all these nations began with restrictions of various kinds on the electorate's choices, and removed these restrictions only gradually.
Administrative mechanisms have had a similarly gradual development. To take just one example from the United States, the first administrative agency in the U.S., the Interstate Commerce Commission, was created in 1887. The rulemaking procedures of the APA were not established until 1946, and negotiated rulemaking was not developed until the 1980s. Of course, process needs not take that long; certainly, contemporary nations can learn from the historical experience of others. My only point is that the institutions of responsive government can be developed piece by piece. Every piece, every effort to make government more responsive to its citizens, cultivates democracy. To try to determine at what point these efforts make a nation truly democratic is a fruitless exercise. It takes us back to the talismanic use of the term that this talk has been designed to avoid. Instead, I want to close by suggesting that every nation in the world, including those such as the U.S. that consider themselves fully developed democracies, can develop more responsive government. Each mechanism to improve elections or administrative interaction cultivates democracy. The obligation of conscientious people, in all countries, is to proceed with this effort, to never give up because they believe they do not have a democratic nation, or because they believe that they already have one.
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